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IN THE MATTER OF THE APPLICATION OF
AR1ZONA-AMERICAN WATER COMPANY,
AN ARIZONA CORPORATION, FOR A
DETERMINATION OE THE CURRENT FAIR
VALUE OF ITS UTILITY PLANT AND
PROPERTY AND FOR INCREASES IN ITS
RATES AND CHARGES BASED THEREON
FOR UTILITY SERVICE BY ITS SUN CITY
WATER DISTRICT
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The Town of Youngtown ("Town" or "Youngtown") hereby submits its reply

brief in the above captioned matter. Respectfully, all customers served by Arizona-

American Water Company (the "Company") in the Sun City Water District (the "District"),

not just those north of Grant Road, are entitled to facilities that provide minimum fire flows.

The Company's patrons are entitled safe and equal service within the District. The record

establishes adoption of the recommendations of the Sun City/Youngtown Fire Flow Task

Force (the "Task Force") and approval of a fire flow cost recovery mechanism ("FCRM") to

finance the implementation of the Patron Safety Plan as the only viable method of providing

for the patrons' safety and an equal level of facilities and service.
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1 I. ALL PARTIES AGREE
BENEFITS RATEPAYERS.

THE PATRON SAFETY PLAN
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The  Res identia l Utility Consumers  Office  ("RUCO") acknowledges  "ra tepayers

would be ne fit" by imple me nta tion of the  Pa tron Sa fe ty P la nt a nd tha t the  ra te pa ye rs  wa nt

and need the  Pa tron Safe ty Plan, which will improve  public fire  sa fe ty in the  Sun City Wate r

Dis trict ("Dis trict") whe n imple me nte d Neve rthe le ss , without a  lega lly cognizable  bas is ,

RUCO opposes  the  Pa tron Safe ty Plan. RUCO's  specula tive  objections  should not ove rride

the  finding by the  Ta sk Force , a nd supporte d by the  re cord, tha t the  Pa tron Sa fe ty P la n is

needed.
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Staff views the Patron Safety Plan "as a matter of public saflety"3 benefitting

customers in Sun City, Youngstown and Peoria.4 The Staff finds that the Patron Safety Plan

provides system benefits beyond fire flows and is "necessary to provide the same level of

service to all ratepayers within the Sun City Water District.

Similarly, the Company adopts the Task Force's conclusion that "adequate fire

flow is a public safety issue of importance to the entire community and an issue that should

be timely addressed."7

Youngstown is a strong proponent of the Patron Safety Plan because "inadequate

fire flow presents critical issues of public health and safety, as well as the disparate and

unequal service within the Sun City Water District."8
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1 RUCO's Opening Brie f (ROB) a t 3, L20.

2 ROB a t 3, L21 -4, LE

3 S ta ff Opening Brie f (S OB) a t 6, Ll4.

4 SOB at 7, L3-8.

5 Id. a t L16-19.

6 SOB at 8, L3-9

7 Company Opening Brief (COB) a t 17, L19-21



8 Youngtown Opening Brief (YOB) at 1, L17-18.

9 Decision 67093 at 59-60.

10 A.R.s. § 40-361(B).

11 Ariz. Const., Art. 15, § 3, A.R.S. §40-334(A) & (B).

12 A.R.S § 40-462(A) provides RUCO is established "to represent the interest of residential utility consumers
in regulatory proceedings involving public service corporations before the Corporation Commission."
(emphasis added).

13 soB at 8, L.l8-19.

-3-

1;

1

2

3

4

5

6

The Patron Safe ty Plan is  not a  Company or Youngstown driven proposa l.

Rather, it resects the consensus and recommendation of the Task Force, a group composed

of community representatives tasked with examining the Commission's directive in Decision

No. 67093 "to determine if the  water production capacity, s torage  capacity, water lines ,

water pressure, and fire hydrants of Youngtown and Sun City are sufficient to provide the

fire protection capacity that is desired by each community."9

7 ll. BUILT ON A FAULTY
ARGUMENTS COLLAPSE

FOUNDATION, RUCO'S
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RUCO's  entire  argument is  premised on a  misconception: even though the

record in this  case shows that the Patron Safety Plan is  necessary for the health, safety,

comfort and convenience of the Company's patrons, employees and the public, adoption of

the Patron Safety Plan is simply discretionary. RespectfUlly, system improvements designed

to provide  the minimum recommended levels  of fire  protection throughout the  Sun City

Water District are  not totally discretionary. Safety and equal service concerns cannot be

treated as completely discretionary by public service corporationslo or the Commissions In

fact, even RUCO is obligated to consider the residential consumer's entire "interest."12

While  there  is  "no specific Commiss ion rule  mandating [the  Pa tron Safe ty

Plan],"13 the Commission's regulations indirectly incorporate the International Fire Code's

minimum fire flow and fire hydrant spacing requirements.l4
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14A.C.C. R14-2-407(F) as discussed in YOB at 10, L.8-15.

15 Ariz. Const., Art. 15 § 2.

16 A.R.s. §40-361(A)

17 A.R.S. §40-334(A) & (B).

18 Vetch v. City of Phoenix, 102 Ariz. 195, 427 P.2d 335 (1967).

19 Ariz. Const., Art. 15, §3, Simms v. Round Valley Light & Power Co., 80 Ariz. 145, 294 P.2d 378 (1956).
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Furnis hing wa te r for fire  prote ction is  a  public s e rvice  corpora tion function

under our constitution.15 Title  40 crea tes  an a ffirmative  obliga tion on the  Company to furnish

a nd ma inta in e quipme nt a nd fa cilitie s  a s  will promote  the  s a fe ty, he a lth , comfort a nd

conve nie nce  of its  pa trons , e mploye e s  a nd the  public16 a nd prohibit the  Compa ny from

mainta ining ra te s , se rvice  or facilitie s  tha t grant any pre fe rence  or advantage  to any pe rson

or subjects  any person to any pre judice  or disadvantage  or tha t es tablishes  or mainta ins  any

unreasonable  diffe rence  as  to se rvice  or facilities ."

More ove r, the  Arizona  Supre me  Court ha s  une quivoca lly he ld tha t a  "public

s e rvice  corpora tion is  unde r a  le ga l obliga tion to re nde r a de qua te  s e rvice  impa rtia lly a nd

without discrimina tion to a ll me mbe rs  of the  ge ne ra l public to whom its  s cope  of ope ra tion

extends ," including the  provis ion of fire  prevention sewice .18 Where , as  in the  present case ,

the  Company provides  fire  flows to some customers , it has  a  concurrent lega l duty to provide

at leas t the  minimum recommended levels  of tha t same service  to a ll of its  customers .

RUCO a lso leads  the  Commiss ion on an unproductive  and improper sea rch for

another funding source  for these  necessary improvements . The  Commiss ion has  jurisdiction

over public se rvice  corpora tions , including regula ting the  qua lity of se rvice  provided and the

ra tes  cha rged. The  record demons tra te s  tha t the  Pa tron Safe ty Plan is  both convenient and

necessa ry for the  Dis trict's  ra tepaye rs . The re fore , once  ins ta lled and placed in se rvice , the

Company is  entitled to a  fa ir re turn on its  inves tment in this  plant.19 RUCO's  discuss ion of
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a lte rna tive  funding source s , a s  we ll a s  its  dis cus s ion of the  dis tinguisha ble Town of Gila

Bend v. Walled Lake Door Company casezo is  irre levant.

RUCO's  re lia nce  on the  Gila  Be nd ca s e  is  mis pla ce d. Gila  Be nd

involve d the  e nforce a bility of a  municipa lity's  contra ct with a  third pa rty bus ine s s  whe re by

the  municipa lity volunta rily a gre e d to cons truct a  wa te r line  to improve  fire  flow in orde r to

entice  the  bus iness  to inves t in new facilitie s  following a  devas ta ting tire  and keep its  plant

in Gila  Bend. Under tha t agreement, Gila  Bend owned and ope ra ted the  line  it ins ta lled. No

s uch a gre e me nt e xis ts  in this  ca s e . And none  of the  fa cilitie s  ins ta lle d unde r the  P a tron

Sa fe ty P la n will be  owne d by a nyone  othe r tha n Arizona -Ame rica n Wa te r Compa ny. The

Gila  Be nd case simply does not apply to the facts  presented in this  case.

Artic le  9 ,  S e c tions  7  a nd  10  o f the  Arizona  Cons titu tion  c le a rly c re a te

s ignifica nt ba rrie rs  to the  Town's  a bility to fund the  P a tron S a fe ty P la n. But whe the r the

ba rrie rs  a re  ins urmounta ble  is  not re le va nt to the  que s tion be fore  the  Commis s ion: Is

imple me nting the  Pa tron Sa fe ty P la n cons is te nt with the  Compa ny's  obliga tion to promote

the  sa fe ty, hea lth, comfort and convenience  of its  pa trons , employees  and the  public, as  well

as  its  obliga tion to render adequate  service  impartia lly and equally within the  Sun City Water

Dis trict?  The  a nswe r is  ye s , a ll "e vide nce " pre se nte d in this  ma tte r de mons tra te s  tha t the

Plan unequivocally sa tis fies  these  crite ria .

19 111. THE FCRM S HOULD BE AP P ROVED
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For the  re a s ons  s e t forth  in  the  Town 's  Ope ning  Brie flz l the  Compa ny's

Opening Brie f" and the  S ta ffs  Opening Brie f," the  FCRM is  an appropria te  and rea sonable

mechanism to fund the  Patron Safe ly Plan.
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20 107 Ariz. 545, 490 P.2d 551 (1971). ROB at 4-8.

25 21 YO13 at 14-16.

Hz COB at 19-24.
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RUCO oppos e s  the  FCRM by re lying on Sca re s  v. Ariz. Corp. Comm'n.24

Scares doe s  not a s s is t RUCO's  oppos ition. In Scares, the  Commis s ion gra nte d a  ra te

adjus tment, outs ide  of a  full ra te  case , a fte r it cons idered only the  cos t of Particula r se rvices .

The Scares court, ba s e d upon the  s pe cific fa cts  pre s e nte d, prope rly conclude d tha t the

Commiss ion acted improperly in adjus ting ra tes  without cons idering the  overa ll impact on the

utility's  re turn or the  utility's  fa ir va lue  ra te  ba s e  in s e tting ra te s .25 In s ta rk contra s t, the

Commiss ion, in this  ca se , is  cons ide ring a n "a djus tme nt me cha nism" in conjunction with a

lull ra te  ca s e . The  FCRM me re ly re cognize s  tha t the  Compa ny is  unde rta king a  re ve nue

neutra l sa fe ty re la ted capita l improvement program and enables  the  Company to recover its

authorized re turn a fte r specific hea lth and safe ty improvements  a re  constructed and placed in

service .
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Importantly, the  earnings  tes t proposed by S ta ff and adopted by the  Company is

another sa feguard to ensure  the  FCRM complies  with Scares' direction tha t the  Commiss ion

eva lua te  the  overa ll revenues , expenses  and re turn. All expenditures  must be  verified to the

sa tis faction of both the  Sta ff and the  Commiss ion and remain subject to further eva lua tion in

future  ra te  cases . Additiona lly, the  earnings  tes t ensures  increases  a llowed under the  FCRM

will not ca use  the  Compa ny to ove r e a rn. In fa ct, if a ny FCRM s te p incre a se  would ca use

the  Company to over ea rn, the  increase  would be  limited to the  leve l of ea rnings  authorized

in the  curre nt ra te  ca s e . This  e a rnings  te s t only be ne fits  the  ra te pa ye rs . The re  is  no

adjus tment upward if the  ea rning te s t indica te s  the  Company is  unde r ea rning. The  FCRM,

as proposed, is  not a  single issue adjustment.
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23 soB at 9-14.

25 24 118 Ariz. 531, 578 p.2d 612 (1978).

25 Id. at 537, 578 P.2d 618
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The  Sca res court e mpha s ize d: "whe n court's  ha ve  uphe ld s uch a utoma tic

adjustment provis ions , they have  genera lly done  so because  the  clauses  a re  initia lly adopted

a s  pa rt of the  utilitie s  ra te  s tructure  in a ccorda nce  with a ll s ta tutory a nd cons titutiona l

requirements and, further, because they are  designed to ensure that, through the adoption of a

se t fionnula  geared to a  specific readily identifiable  cos t, utilitie s  profit or ra te  of re turn does

not change ."26 The  FCRM is  jus t s uch a n  a utoma tic  a djus tme nt me cha nis m, tie d  to

investment in non-revenue  producing plant.

8 Iv . CO NCLUS IO N
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All pa rtie s  agree  tha t the  Pa tron Sa fe ty P lan will bene fit the  ra tepaye rs  of the

S un City Wa te r Dis trict. All pa rtie s  a gre e  tha t the re  is  ge ne ra l s upport for the  P la n. No

evidence  has  been presented tha t the  cost of implementing the  Plan ($l .01 per month on the

me dia n cus tome r a t full build out) will cre a te  a  ha rds hip on ra te pa ye rs . But RUCO a lone

will not support the  Patron Safe ty Plan and the  use  of the  FCRM as the  funding mechanism.

The  Commiss ion is  be ing asked to rule  on the  specific facts  presented before  it.

A Commis s ion-orde re d Ta s k Force  ha s  ide ntifie d ina de qua cie s  a nd ine qua lity in  the

facilitie s  used by the  Company to furnish wate r for fire  protection purposes . The  Task Force

approved the Patron Safety Plan, which addresses those inadequacies and inequalities  over a

four-yea r pe riod, a llowing the  ra te  impact a ssocia ted the rewith to be  phased in ove r a  four-

year period.
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The Town respectfully urges  the  Commission enter an order accepting the  Task

Force  recommended Safe ty Pa tron Plan and authorizing the  FCRM. The  record in this  case

will pe rmit no othe r a ction. Such a n orde r is  ne ce s sa ry for the  he a lth, s a fe ty, comfort a nd

convenience  of the  Company's  patrons, employees and the  public.
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26 115 Ariz. at 535, 578 p.2d at 616 (citations omitted).
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1 DATED this 27*1' day of February, 2008.
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5 By:

CURTIS , GOODWIN, S ULLIVAN,
UDALL & S CHWAB, p .L.c .
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Willia mlP . Sulliva n
Susan D. Goodwin
La rry K. Uda ll
501 East Thomas Road
Phoenix, Arizona  85012-3205
Attorne ys  for Town of Youngtown
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Scott Wakefield, Chief Counsel '
Daniel Pozefsky, Counsel
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Craig A. Marks, Esq.
Craig A. Marks, PLC
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Arizona-American Water Company
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